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1 Bateman 
ae 0. | From Washington. 
’ ~ Bateman. 


. Construction of the acts of 1784, ch. 10, and 1792, ch. 6, relative to 
'», the sale of slaves. The object of these acts was to protect.creditors 
and purchasers. The first required all sales of slaves to be in writ- 
ing : the second declared valid ail sales of slaves where possession 
\aecompainied the sale. Neither of these acts apply to a tase where 
ihe interests:of a creditor or purchaser are not concerned. A. bill 
sale ot a delivery is necessary in every case where their rights 
re affected : but between the ies themselyes, a bona fde sale 
"according to the rule of the C on Law, transfers the property, 
“and is good without » bill of sale or delivery. , 


| "This was an action of detinue for a negro slave and 
7 ‘upon the trial the Plaintiff proved, that some time in the 


BOM Wile Genetal Adéembly, at their last Session, having directed the - 

ve @ Judges to appoint one of their body to preside in the Supreme Court, 

oy I whoshould be styled “Chief-Justice of the Supreme Court,” the 

Judges at this Term proceeded to make such appointment, when the 

Honourable Joux Lovrs Tar1on, Esquire, was unanimeusly appeinted. 
Vor. Ii. 13 
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Jaw. 1812. year 1804, the Defendant, in conversation, oald that's | 
\“Y™ had settled his di¢pute with the Plaintiff, and that he had 
Batem=n Jet the Plaintiff have the negro in question in satisfac 
Bateitan, -of a debt of one hundred dollars, Which he owed to ve: 
that as-the negro was small, he had” agreed to keep. 
until she was able to do service, or was called forby’ 
Plaintiff. ‘The Defendant had remained in pe 
the negro ever since. There was no evidence of a 
very of the negro to the Plaintiff. “Upon the trial of 
cause in Washington Superior Court of Law, the Ju 
informed the Jury, that to pass a title in a slave, ‘the 
must be either g bill of sale or a delivery of the slave 
The Jury returned a verdict for the Defendant, and) 
rule was obtained by the Plaintiff upon the L 
to shew cause why a new trial should not be 
upon the ground of misdirection by the Court. 4 
case was ent fe this oaet ngen Sees ae ri T 


and 
- 

Tayior, Chief-Justice, delivered the opinion oft : 
Court : f 

The question in this case depends upon the true ¢ . 
struction of the act of 1792, ch. 6, to ascertain which) 
is necessary te consider the act in connexion with that 
of 1784, ch. 10, the seventiisection of which/ its pr - 
fessed object to amend and explain. The : 
that section declares, that many persons hav 
jured by secret deeds of gift to children and’athéFs, & 
for want of formal billsygf sile. : The enactitig c 
provides, that all sales of slaves shalt be in writing, a 
= y, as well as deeds of gift, shall be 

position of this law, ‘made soon-after its age, 

bie generally acquiesced in since that ‘period, was; that: 
the design of the Legislature being to protect the rights 
of creditors and purchasers, the want of a written trans+ 
fer could be set up against the validity of a sale, only in 
cases where the rights of those persons were to be affect- 


UF f 
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‘iesigun ed between the parties to the transaction, it Jam.1812 
was valid and effectual,"although made by parol. The “7¥"™ 
act of 1792, having the same object in view, dispenses — ye 
with the necessity of a bill of sale in every case, mani- Bateman. 
: festly under the impression, in the framers of the law, 
J that the rights of creditors and purchagers might be as 
» efectually guarded, by superadding*delivery to the Com- 
mon Law mode of selling a chattel, as by a written evi- 
dence of the sale. The expressions of the act are, “ that 
, bona sales of slaves, accompanied with delivery,” 
ow would have been good before the passin 
‘the act of 1784, shall be held valid. But a bona fide 
‘Without delivery, would have been held good at Common 
w; and if the Legistature designed to alter the Cém- 
Law mode of transfer, they might have effected that 
ot by a simple repeal of the clause in question. It 
I Waa believed clther that « delivery was necessary-to the 
validity of a Common Law sale, or the delivery was 
} ‘substituted in lieu of the WMP of sale, for the sake of cre- 
-— ‘fitors and others. The first supposition is inadmissible ; 
and in adopting the latter, we must apply to the act the 
same principles of construction which have governed the - 
_ @ecisions of cases arising undedihe act of 1784. Hence 
it follows, that a delivery is necessary in all cases where 
the rights of creditors or third persons are affected ; but 
® parties themselves, a bona fide sale accord- 
ing to rule of the Common Law, effectually transfers 
| the property ; “and the sale in this case Being of the lat- 


| | Loreena ra new trial must be made 
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Washington, a slave. 


Under the act of 2807, ch. 10, a slave convicted in'‘th . 
of any offence, the punishment of which extends) ¢o life, 

_, member, is.entitled to gn appeal to the Superior Gourt + 
appeal be prayed for and denied, a writ of certiorari is he 
remedy to bring up the case fo the Saperior on where_ 
shall be a trial de nove, os 


ta Court of Pleas and Quarter Sessions h 

Ghiity o€ Warren, on-the'foarth Monday-of, F 
A. D. 1811, Washington, a negro saa, We : 
with the crime of rape, before that.time committed 
the body of Elizabeth Beasley, of said, county,,and. 
found guilty by the Jury: and at. May, term 
Court, he being brought to the bar,, and, it 
manded of him why sente death should net, 
nounced on him, -Robert his. counsel, 
for cause, 1st. That he being tried for the afence Me 
the Justices of the Court of Pleas and Quarter, § 
om the fourth Monday in February preceding, it wy 
competent for any- othgg or subsequent Court to . 
nounce judgment : 2dly..That the, verdict, of fare 
did not correspond with the charge: nor did it, 
ciently appear by the verdict that the. person, 
mentioned was the person described. infpatiiine’l 

‘The charge was in the following words, to.wit;.. 


« Warren County Court, February Térm, 1811, © 8{ 
“ Negro man, Washington, the property of Oliver Fit 

stands charged that he the said Washington, on the 15th day of 

bruary, 1811, with force and arms, at the county of Warren, in al 

upon the body of one Martha y, (spinster,) in the"peace of God 

and the State then and there being, violently and feloniously did mak 

an assault, and then and there the said Martha Beailey, against th 

will of her the said Martha Beasley, feloniously did ravish and 

know ; against the form of the statute in such case made and pr 

and against the peace and dignity of the State. / 
WM. MILLER, Att’y forthe State.” 


* 
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“Phe finding of the Jury was in the. fllowing we: Jaw, 1812. 
eR inid the Defendant guilty.” 0" "Te oa 
 @The Court were of-opinion, that the: causes shld 
were not good and sufficient, and sentence of death was Washington. : 
upon the slave. His counsel prayed an ap- 
to the Superior Court, which was denied. He then 
‘jg6ved Tor a writ of error to reverse the judgment, and 
' ¢hisi motion was disallowed. Oliver Fitts, the owner of 
| the slave, made an affidavit setting forth the foregoing 
bee and applied to tiis honour Judge Henderson for a 
_ WhiPot certiora#i to have the proceedings removed into 
| tie: Superior Court; ‘and: the Judge granted: the writ, 
_ idealso a supersedeas: and the ‘case! whs*sent to this 
D Ngueie ‘wpor the following points : ist. Whether it®was 
tant fay the County Court, it May term, 1811, to 
‘¢ sentence of death, the conviction having taken 
% at February term preceding? 2d. Whether tite 
e Hit certiorari GAUPMG in’ this ease ?2(and'this neces- 
early involved the question, Whether ‘the County Court 
- dtted rightty in refusing the appeal prayed*for ?) “Arid 
be ‘Whither # trial de'novo'is to be had in the Superior 
 Codrt > rae ths 
fe. - ow 
Upon the: second pile, dhs lowart' se 
“Opinion. “They were unaniinous in moe mare 
he County ‘Court had the right of prohouncing: sentence 
" death at’ May term : and that if a trial was to 4 4 
| the Superior Cqurt, it mast be'a trial de nova. “© 
/ © As to the second poitit, all the’ Judges, except his 
honour Judge Hall, were of opinion, that the slave had 
° the right’ of appealing to the Superior Court from the 
g and judgment in the CoantyCourt ; and that as 
the appeal liad been denied ‘when prayed for, the writ of 
certiorari was the proper remedy in'the case for the pur- 
__ pose of having the proceedings in the County Court cer- 
. «ge reedgge geen ep ‘trial de“novo — 
“there b@had. =" 
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Jax. 1812. Hatt, Judge, contra.—I readily agree with, my 
Wy thren, that the County Court next subsequent to 
i gvhich a verdict had been rendered against the 


Washington. had a right to pronounce judgment upon such y: 
I also agree with the counsel for the prisoner, that 
a slave was tried upon a criminal charge, by a 
Court created under the act of 1791 or 1798, it 
competent for any other than such special Court to pay 
judgment against him; because such Courts only, gj 
from time to time, as occasion required; each 
was distinct from, the other. Besides, got being C 
whose records and proceedings were directed to be 
served, it was impossible for a subsequent Court to 
with certainty what a férmer Court had or had 
This is not the,case with the County Courgs. A, ; mn 
is made of all their proceedings, and it may be ' 
the greatest certainty what has or has not been 
If so, wo nfischief can result from dle Court doing thi 
which it sees another Court has omitted to do, but whig 
it ought to-have done. In additon to this c : 
it is to be observed, that the County Courts have: theil 
regular terms throughout the year, and although t 
dividuals who hold them are not the same at, ¢ 
ti in contemplation of Law, each. is the 
SANE so a emetiend as long as the 
creating them is in force. 

But 9 strong argument has been attempted to be draw 
from act of 1794, ch. 11, which declares, “that 
shall is apap apo ta 
the trial of any slave or slaves, or of three justices w 
they shall be sitting on such trial, to pass judg 
&c. But let us enquire what was the cause of 
that act. By the act of 1793, ch. 5, (by which the be 
nefit of trial by Jury was extended to slaves,) the 
of the Jury, and of the Court under whom they acted, 
were not distinctly defined ; and the act of 1794 was, 


+ 


passed for the purpose of pointing out the province of 
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+ didi, tind’'as I view it, for no other purpose.’ And ‘al- Jax, 1812, 
though the Legislature used the words nS Se 
om the trial of .” &c. yet I cannot give ™* 5° 
to words, when Connected with the other Words Washington. 
act, and” with other acts passed upon the same 
. the construction contended for ; that is, that no 
ue. siacs ko nih watipecuh ar tak pass 
_ jenitence against the Washington, but that that 
P) lysttetively belonged to Court who presided when 
_, theverdict was rendered. —ee 
' ell then, the Court possessed such power, had the pri- 
_— sther a right to the benefit'of an appeal or writ of error? 
. Ibis with reluctance that I from the opinion en- 
- fertained by my brethren on nt. . I shall “éndea- 
Yor, however, as it is my duty to do, to assign my réa- 
ee een The first act of Assembly that 
_ gélates to the trial of slaves for crimes or mistemeanors, 
was passed in the year 1741, ch. 24. The 48th section 
Gian act empowered ‘three justices of the peace and 
Y four freeholders, owners of slaves, upon oath to try all 
‘manner of crimes and offences that should be committed — 
- by any slave, &c. at the court-house of the coanty, and 
_ topass such judgment upon such offender, according to 
their discretion, as the mee 
‘should require. The same section also directs 
per in which such special Court should be convened, 
_when.occasion might fequire it. -The next act passed 
_ on this subject was passed in 1793, ch. 5. By this act, 
the benefit of the trial by Jury was extended to slaves 
Pepa with offences, “ the punishment whereof 
limb or member.” It will be of importance to 
Year in mind, that by this act the Sheriff is directed to 
convene a special Court, to wit, three justices of the 
e _ peace and a jury of good and lawful men, owners of 
 @ Slaves, to try slaves charged with such offences, provid- 
| ed that the County Court shall not meet within fifteen 
days from the time of commitment of such slaves. The 
| third act on this subject, was passed in 1794, ch. 11, 





Jaw. 1812. whith declares that it shall 


wren 
The State on ces 


oa ee : | | 

* ‘itis ould % ii = i “ : 
Pinay nr | 7 ! 

the pant te Coa Crt to 
e Fett: aw 
uf 
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py judgment, or. decree ithe Jam. 1812, 
mga ich NW 
With a view. Khicon 


or, in case” a slave were committed fifteen 
een sitting of the County Court, such slave - 
dey, « -sdgeinpheae regular term, 

% But if suchslave was com- 
sitting of 

' convene a 

asey lestientaipatea deriihe.en 
which says, ‘that on 

Lhe the duty of the County 

al of any slave op slaves, 


- 


1 Courts convened by the Sheriff : 
sceaiepaninneh ahadaie thetiel odailiiesds 
, pone Coat rhe ahr 5 and sppue that ech 

‘Conrt,,as,to: the trial of slaves, possessed 
o powers. But if an appeal from the’ of om 
*be.a matter of right, or if such Court is to grant 
» writ of error when asked for, what would ‘tie con- 
pequence? A ve in committed to jail for a Cupital ot- 
i iietaicntieienie asnenibibaltte Soll upon a si- 
° shangnsirithin Athan daye.al this Sent with res- 
eras hens rete esparia! Coneh conta, 


‘eet 
or writ of error, 


isvright? By the | 
ed te a special 
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_ Tame 1012. Coen Comat bee eis & ur frechglders, 
Te By the act'of 1793, 2 Jury ubstitu teth: Rejeed 
Of the four freeholders ; but fh Base! . 
Washington. mitted to jail within fifteen 
County Court, then acres toa 
iWWie place Of the special Court. It never"e 
pee enna Court should, an to: thes 
ves, possess more or less power’ than three ju 
pester as an adercn a 
Sheriff, the slave 
should have more privileges 
a special Court. “If he ‘could not ys 
ct ogtty! trem Coe ened she cortaimly could me f 
amisauel Diccstataiean sht of 
peal by.implication. Let us‘exatniné this act. 
clares that all slaves charged with criminal . 


punishment of which ort > 
shall be at the regul py County 
_— same regula and restrictions’: 


6 directed. The only effect of this‘act, ‘én 
wi pn wre do aon te vt n 
But the same powers which those sp 
and exercised, and the same Yc 
‘the passing of that “act, the 
oy eng of hatte 
1 within fifteen days of the sitting of 
Cnr ib are on 
the trials shall take place under the same rules, rege 
tions and restrictions as by Law there directed. 


tnt Seg, art 
appeal. yee been an object, the I 


¥ 
1 
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Bvving It is therefore socisis, 

fromthe special Courts 

| tinued -with'some altera- The State 
act 33 or from the County Courts, W 

had Ai acisca to try Seely sine to jail 

fifteen days of thé'time of their sitting » hd that — * 


A nty Court of Warren did right in refusing an 
: - appeal in the present case 5 because they 

» powers, and stood precisely in 

| to the trial of slaves, with 
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fiPe ee ai a 
of teenie ae A 
Thomas. Hotlowelh < a a ee 


John Pope and William ‘Pape,, devisees Ver =a 
- of John Pope, deceased, — Arey: 


Statuts of Limitations —Whether the act of 1789, ch. 23, bars th 
mands of éreditors against the heirs'end devisees, as well ait 
executors A. having given his bond to By for 
Peertain therein bound his: heirs, &¢, devised his ls 
cr B. an action of debt against C, the devisee, why ple 
ed im bar the act of 1789, ch. 23, and that the executor hac 
ed ly to that act. The Lotien wataee theaght Sa o 
years after the qualification of the executor. a ot a 
. shall not avail C.; for . 3 ght 
1. The words of the uct do not provide any limitation to suits k by 
against h devisees; nor i 
2. Are heirs devisees within its equity and spirit. The act of 17 
was designed to protect the heir, and every of the est a 
mands of creditors; and the "of the | 
the period from which the tim a to| and « 
quire the to be made xecutor min 
leaves t airy «from whom shall the demand be made ts 
ed by the nature of the debt itself If by the nature of 
teers Hable; dhs Geman any be matpet hin, af 
Hf the heir be not liable, the demand, must.be 1 
The act 1789 wee designed to protect the ‘exeouter of dmi stra 
tor from such demands as he alone is liable to in the first inst 
Se - Papharechan Sats icringsewrirmtiey 
the qualification of the executor or administrator, as Y 
period from which the time is to be computed.” ’ (3 


This was an action of debt against the devisees 
Jobin Pope, deceased, on a bond given by the said Jol 
Pope, to the Plaintiff, Thomas Hollowell. ‘The 
found the following. special verdict, to-wit : «That th 
bond declared on, is'the act and deed of John Pope, t 
devisor of the Defendants, and that they have — 


pl a om ST That the e: 
tors of John duly advertised the ¢ 
of their testator, to the di ofthe act 


1789, ch. 23, and the Plaintiff, at the ti said 








tion, of the ek¢utors. “But 
rréd. frdm a recovery py ths ° Bape *s 

d-act of 1789, the Jury pray the advice of the Court. 

je said act is tu be considered as extending to(claims 
: a, they then ‘find ‘for the De- 
: iit ; ‘but if the act is "W be confined only to sits 
--iiigains' lettecditote and advaihistrators, find for 
gee aintiff, and that the bond was not t or aftr af 
ihe a hy 4 ‘ ee Say 2 ‘ ‘ . 
p Lanpoen: 


% Parton, Chief Sustice, sliver the ge 
Us ta at oe act ‘rete + 
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ay or, 







OF tenia tus the limited, prt the executar 

_ nistrator from whose qualification the period is co 

E ays prathion soins haglfag at of a 
- must be of that description, which the ves of * | 
the persorial estate are, in the first instance, liable to 
_ pay. But where a creditor having ‘a/direct remedy, * a 
_, which he chooses toenforce against the heir- or” 

- from a belief that the feal fund is either more solvent or 
“more accessible than the personal one, it is difficult to 
__Tmagine a reason why he should be compelled to. make 2 \ es 
a of the executor or administrator; or why it is. 
phot gts’ tae 7 


























ification. 
“The whole‘act relates ‘either to. the proving of wills ‘ 
. and granting letters of administration, or | 
_» ry of suchidebts'is are to be paid out of the 
estate. It points fo the convenience of that 
~ ditors, and to the saféty and protection of 


- 
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» Tame 1812. tors after a certain, period, 
form specified duties, inte 
lowell death of the testator ay intestates. 
Pope. sonal assets, so that tliey may 
demafids. ' 
This words clesock: iia ot the salen 
a law was passed, which, for the first time 
visees Tiably to the payment @f; debts. So that h 
Legisla to extend the limitation to t om al 
to heirs, ould probably have dote.so. in ¢: 
terms ; afi ics holo suhjech wealaginetuadaetl 
as well the alteration of the law . Buch a m: 
point, as-the time of limitation: by the ac 
1715, thi omission can gearcely be ascribed to in 
‘tence. The.act of 1789), professes to sapply the d 
ay of 1715, in which the limitation ig 
essentially different, It fixes the 


ite debtor on > peeled time is t he 
Se ea 
demnaailite made of the jnistrator 
thereby the operation of the law té’sach debt 
yy sear From whom the 4¢ 
is to be made, must, under the act of 1715, be ; 
po by the nature of the debt itself; it may } 
made of the heir, if-he is liable by the nature of the cot 
tract; it may be made of thé/executor or : Iminist 
if wih to co srt fi 
first So that.in this view of the subject, th 
is no conflict between the two Jaws, being ir 
ed to promote different objects, may well stand rot! 
The act of 1715, was designed to protect the heir ay 
‘every partof the from demands of tsoev 
| of 1789 was intended to protect 
", from such demands as — 





e act of 1715, between this Court and t a 





“er » eabria-cBOLtila: ~Y 
ithe United ie but ees 14% 18 


Bench, But. thé rigs: | 
nd. construction of the legislative acts-of this State, 
aght for and expected.in this trinunal, by the citi- 
the State; and we wre bound to give that: rsp 
jent which: the best exeréidé of our awn 
ll enable us tupronounce.—Let there i 


ee 

"and to secure thereof, slew 

eee ‘ewe ihe . 
Ss 





. 
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1812, “stave OF MOIR CARON. 
ee ar 


dishes; unto he'Wsha: Willian taltidny, one. siege 
- Harry, to him; the said Holliday, is heirs, and’ assigns, forey 
pe ape aie pe ae prac 


A aor ae) Toylet, Sage 


Ti ae a nh a 


0), watt 
1808, the meee we 





uta 6 Peapesinallyetcemcar Sap on 
ted as the’ wages of the negro from the time of 
ff’s marriage with Lucy, the legatee, until the 
hn espe: anya Sager pest of the 
i i for the same ‘term. ans 

© Court, whether the verdict ora 

t be entered. : ba ze 


he Chieti el the bis of the 


a wat bon the cular grethos of of 

D Buity i in this State, to make a mortgagee 
Epaeseui tor: the | and profits upon @ bill filed for re- 
ption, This consequence of the prin- 
ples which prevail i in ourts relative;to ‘a,mort- 


ge» Which is considered only as a security for money 
and the mortgagee a trustee for the mortgagor. 

To sanction an opposite doctrine, even’ in the case of 
edges, where the profits exceed the interest of the e mo- 

“om xy lent, would be to furnish facilities for the evasion of 
“te § statute against usury, almost amounting to a repeal 
‘of that salutary law. Nething can come more complete- 
‘y-within the legal notion of a pledge, than the slave 
Dold by Holliday im the: present case ; for by the very 
sof the contract, it was so to continué’ antil.the 

ney should be:paid ; noJegal property vesting iii Hol-' 

“Tiday} who had oaly alien upon it to secure his debt. 
Al Il the, profits, therefore, exceeding lie interest of his 
“ he or to the ory cannot con- 
Yo Medagiad 


ving, pro- 
“mised to account for it to the teue 0 3 and the breach 


Vou. fl, 16 
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Jaw. 1812. of such implied re 
~~ the present form of action, w 


Holliday. 


tice Blackstone, “a very, extensive and 
dy, applicable;to. almost every-case where & person ba 
received money, which ex equo et bono, hewught 
fund.” Nor is its application :to cases like the 
without authority from direct adjudication : -thec 
Ashley v. | , (Strange 915;) furnishes an. 
of a man wed to receive the surplus hh 
pckrgme srt aaigete eo ted 
sion which he had pledged? ‘In pritciple; 
the-sgme : the only ee ee 
ined thn’ betel a, tho siowey wes ce 


the from the labour of the pledge ; it 
) mre id by the Sheriff. - arene 
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ite 

“.gued B. ig the County Court, and B. pal sere sand The 
ia y, in rendering their verdict, neglected to pass upon some of the 
fgets submitted to them, which being moved in arrest of judgment, 
a motion was allowed, and the judgment atrested. During the 
ogame term, A. moved that avenire de novo issue ; motion was 
hee the Court; and at the next term, 

at =o: omens fe Kn Cet 

"yy dot hdd "been | 


ing he ame em the emai eae 
and within the p he 64 Sedge 9 


isin cabistieuttish icheiiuduggicte: 
Sion: vendeeted-te Bprqetanich Shen 
or Tina sane a ops ere de 


‘irra ary rope 

not guilty,” and assessed the Plaintiff's | 

‘ten shillings. It was moved in-arrest of j 
“the Jury had not passed upon all the issues submitted to 
“them, and the Court allowed the motion. A motion was 
hen made on behalf of the Plaintiff, that a venire facias 
= de. novo issue ; which motion was allowed, and the writ 
» being returned to the succeeding term of the Court, the 
“case was again submitted to a-Jury, who found for the 
- Plaintiff upon all the issues, and assessed his damages to 
- five pounds. White then 0 oer this writ.of error, and 


~ 
- 
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Jen: 1812. assigued for error, “ that a had been beticnivigsl 
dered in the same c oot hates 
be, arrested.” me 4 eh 
Oreecy. ; yay he 4) epee 
TaYLor, | Chief-Justice, delivered’ the pai of 
Court : dra © 
The proceedings in this case are not so substantia 
defective as to warrant a judgment of veversal.. 
_ although upon a judgment being arrested, the D 
is out of and is entitled under the act to lif 
yet daring ¢ same term, the 't 
» was the control and, within ¢h 
The bam i Se sen ond Oe entry of it, 
hecause the preceding judgment made 
the ‘cause at the design was to rescind that j 
and to grant a new trial, which the Court might g Phe 
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‘racing. The words of the act are, “that all race 
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“by the parties thereto'at the time they Are 
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» struction, is evident from the context and the subsequent. 
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with the exchange, but was not informed of the warranty. 
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he had-offered to exchange a mare for a horse " 
to Saunders. A Way or two after this conve 
Saunders went to Newbern, and Pritchard borro' 
Dudley’s. He saw Pata who informed h 
. that pro had passed and Lane,| 
exchanging the mare for Lane’s { 
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his remark to Lane, that he, Dudley, would probabl 
willing to make an excha He wag inf 
consideration, that if ‘should dig 
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ral pwould be made or required. Afterwards 
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h authority to Pritchard, and told him th 
ispleased, he, Saunders, would keep Lam 
him, Dudley, have his. _ , 
The question in the case was, Whether the w 
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discretion, when convictions should ¢ ake p 
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twenty-one ; and a legacy payable to a man, at, oF nm, be 
the age of twenty-one. In the first case, the attaining , 
is as much applicable to the substance, as to the payment of, 
gacy, and therefore the legacy lapses by the death of the 
p@ffore the time. In the last case, the,attaining twenty~< 
not to the substance, but to the payment of the legacy, whic 
rig sae 


The question in this case arose upon the fe 
clanees:of the leat will of Hardy’ Witheringtone® 
to-wit : 


“#1 give and bequeath all my moveable estate, excepting 
of every kirid, first to my loving wife, Arcadja Witheringtan, till 
time ag my youngest daughter comes to be of the age of ven 
years, and then to be divided equally among my loving wife at 2 
ters, Arcadia Witherington, Anne Witherington, Jane With 
‘Mary Withgrington, and Lucy Witherington, to them, their h 
assigns, forever.” “ And my will is, that my exeoutors hire a 
“said negroes yearly, till such time as my youngest daughter comit 
the age of twenty-one years, and the money arising, from aid } 

_ give to my Arcadia Witherington, to her, aud her heirs @8 
signs, forever.” And my will is, that at such time as my 
daughter comés of the age of twenty-one years, all my sid 
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wats motion Sor digtingna to jooes compel 

: to expose to sale two negroes, Anaca and 
“Clary, and one bay horse, theretofore levied on by him, 
mwirtue of an execution of Joseph oseph Scott, assignee, &c. 
pe Deebam, Hall pat: ili Stent The mo- 

unded on. the: fc factsvia: : Joseph 

at Durhato Hall and Wil. 


is Frain County Court ‘at Tuite term 


it ff wc he Sait retard sae 
it”: ” Another’ fi. fa. was sued out to 

s, which the Sheriff retuned levied on two 

a and Clara, two'head of horses, &c, not 
mit apts tre ca ohh i Sha 
“no sale for, want of b ” Another vendi- 

tient exponas was issued to the nextwterm, which was 
| stayed by Plaintiff's attorney, and then a writ of fi. fa. 

was issued, which was levied an some property of tho 
er ee ey nee 
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Jax.1812 ten cents “only. . The Plaintiff then: sued out a vendition 
“YS caponas, commanding the Sheriff to sell the negroes Ana 
scott cannd Clary, te bar bore Are levied 9h nd in 
Mill. the mean time, J, Soster: hav been hi 
_ he returned’on this that a no such pre erty was 
he found.””” hari ‘motion was made, that » 
tringas issue to. compel Jordan Hill, theJateS riff, 
had levied on the two negroes and e horse, \ 
same ; “and Whether such a hould’ be" 
was referred to this Court. Seat ee 


—Taxten, Chief-J ustice, delivered he mn 
Court ; ph, a 

It may be laid down os in principle, that m 
be discharged by the act of the Plaintiff. ‘There at 
thorities to that effect; ‘and the law may 
settled. When one fi. fa. is issued against the 
of the Defendant, it ought either. to be 
charged, before another is sued out ; otherwise, a Pl 
tiff might wantonly harrass a Defendant by multiply 
executions, and sendjng them to different places, ant 

' vying to an amount greatly beyond the debt. «The 

executions in this | incompatible with « 
and beth canndt. beighinapslaynciy 
ought to have been. ‘proceeded oe 
known, before a second was ‘Phe suin 
she setet esa govthdoey as italien 
for it is to be presumed that a second would: 
been ordered bythe Plaintiff’s attorney, if 
proceed on the first. It would be am extremé_ 
upon the to distrain him to proceed on an €3 
tion, which the Plaintiff himself has abandoned, ree 
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